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Troublesome Physicians and Providers
YOUR QUESTIONS ANSWERED

Q: FOR A PRACTITIONER WHO NEEDS HELP RECOGNIZING DISRUPTIVE
BEHAVIOR, WHAT PROGRAMS DO YOU RECOMMEND THAT ARE OUTSIDE
THE HOSPITAL SETTING/AWAY FROM HIS OR HER PEERS?

A: The most common option for this is to refer the physician to the state’s PHP program;
they often have outside programs with whom they work and will make a referral based upon
the individual's needs. CPEP (Center for Personalized Education for Professionals) offers a
number of courses that can be helpful in this arena, including patient communication,
inter-professional communication, and ethics & boundaries courses. A series of online
courses from PBIl education is offered in conjunction with the UC Irvine School of Medicine,
and the University of Virginia School of Medicine offers an ECCS program (Effective Coping
and Communication Skills) for physicians. The University of California at San Diego PACE
program (Physician Assessment and Clinical Education) is another resource for evaluation
and education. If a physician has significant insight and wants a more intensive approach,
Acumen Assessments has an excellent program; this can also be a place where physicians
may be mandated to attend for both evaluation and educational courses as a "final option”
prior to termination of privileges. Voluntary participation by the provider usually increases
chances for successful remediation. However, there are circumstances in which attendance
and active participation must be mandated. In those circumstances, it is important to
ensure that the provider signs a release allowing the evaluating entity to share findings and
recommendations with medical staff leadership.

Q: CAN AN ANGER MANAGEMENT COURSE BE MANDATED IF THE
DISRUPTIVE BEHAVIOR PATTERN PERSISTS DESPITE CASUAL
CONVERSATIONS (KNOWN AS COFFEE CONVERSATIONS)?

A: Yes, and how that mandate is generated depends upon local facility bylaws; it is
important to ensure that the proper framework has been established to manage disruptive
behavior in a stepwise fashion. Depending upon how that framework has been constructed,
this type of mandate needs to come from the Medical Executive Committee (MEC),
directly from the Chief Medical Officer (CMO), or potentially directly from a citizenship
committee. This option can also be used as an “unplayed trump card” in order to persuade
a physician that behavior course correction would be a better alternative to a mandated
course. When mandated participation is being contemplated, be sure to involve hospital
counsel early in the process.

Q: WHEN DISRUPTIVE BEHAVIOR AND HEALTH IMPAIRMENTS OCCUR AT
THE SAME TIME, CAUSING POTENTIAL HARM TO PATIENTS, ARE CLINICAL
ISSUES ADDRESSED IN PEER REVIEW AND IMPAIRMENT ISSUES ADDRESSED
SEPARATELY TO PROTECT CONFIDENTIALITY OF THE HEALTH ISSUE?

A: All clinical care concerns should land in peer review, without the influence of potential
behavior or impairment issues, if possible; at times, these issues will become obvious to the
peer review committee and a referral can be made to the citizenship committee. When there
are combined clinical and behavior issues, both evaluation arms will pass them to the medical
executive committee, where the “whole picture” can be evaluated for disposition. Although a
provider experiencing health concerns that may be affecting clinical performance is entitled to
basic elements of PHI confidentiality, it cannot obstruct efforts to ensure patient safety.
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Troublesome Physicians and Providers

YOUR QUESTIONS ANSWERED

Q: SHOULD HR BE INCLUDED IN CONVERSATIONS AND/OR BE MADE AWARE
OF A PRACTITIONER’S DISRUPTIVE BEHAVIOR AND/OR IMPAIRMENT?

A: There are two instances in which HR will potentially need to be drawn into these
discussions. The first is when disruptive behavior affects employed staff members; their
complaints require appropriate evaluation and disposition. Employee morale and comfort

level in the workplace depends, in part, on how seriously they feel complaints about disruptive
physician behavior are taken. The second is when an employed physician exhibits disruptive
behavior; how the employment is arranged can affect the exact mechanism by which the issue
is addressed, but employment contracts should include verbiage regarding management of
disruptive behavior as well. How and when to “pull the HR trigger” with an employed physician
should involve discussions between the CMO and the physician employee’s director. Issues
that arise within the hospital setting that are felt to be relatively minor may be handled in that
arena, but the medical director should have awareness of the situation.

Q: AS A GENERAL RULE, IF KNOWN, IS DISRUPTIVE PHYSICIAN BEHAVIOR
(TO BOTH STAFF AND PATIENTS) REPORTABLE TO STATE MEDICAL BOARDS?

A: If disruptive behavior is reported to the Boards by support staff, it is generally
investigated. State Medical Boards are complaint driven—they can respond only to
complaints that are sent, which includes complaints about disruptive behavior. The
Boards are required to evaluate every complaint, even those that are anonymous,
regardless of origin. The Board'’s responsibility in those situations is to determine if the
behavior has caused, or has the potential to cause, patient harm or jeopardize patient
safety. Disruptive behavior that results in disciplinary action is reportable to the National
Practitioner Database (NPDB) and State Boards will investigate.

Q: HOW CAN THE REPORTING OF A DISRUPTIVE PHYSICIAN BE
ENCOURAGED WITHOUT CREATING AN ENVIRONMENT OF FINGER POINTING,
LOOKING OVER YOUR SHOULDER, AND LACK OF CAMARADERIE?

A: Excellent and challenging question, and speaks to the need to cultivate and carefully
maintain a culture of safety. Everyone in the facility should feel free to express concerns—
whether urgently in a clinical setting to prevent a mistake or when there is a concern that
physician behavior is worrisome —without the fear of reprisal. It can be valuable to establish
a “complaint hotline” as well as employ more formal reporting structures (Midas, Datix) that
can be utilized for both clinical and behavioral concerns. Staff members who make reports
deserve attention to their concerns and follow-up with loop closure; apathy is the direct
result of a lack of follow-up, accompanied by a fear of retaliation. Non-retaliation clauses in
privileging documents and Code of Conduct for physicians should be clear regarding what
constitutes potential retaliation and the consequences of pursuing those actions.
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Q: WHEN A COLLEGIAL CONVERSATION TAKES PLACE, IS THE FIRST
INTERACTION DOCUMENTED IN THE EVENT IT BECOMES A TREND? SHOULD
THERE BE A WITNESS TO THE MEETING WITH THE PRACTITIONER? SHOULD
THE PRACTITIONER SIGN A DOCUMENT THAT SUMMARIZES THE DISCUSSION?

A: Optimally, the collegial conversations are generated from a citizenship/professionalism
committee in response to a complaint; in that way the “paper trail” is initiated, with
documentation of both the discussion in the committee and subsequent follow-up in

the next meeting to review the conversation. As these steps are not formal disciplinary
actions, there would be no need to have the practitioner sign the document unless that

is desired by the facility.

Q: WHAT HAS BEEN YOUR APPROACH WHEN THE PHYSICIAN IS NOT COACHABLE?

A: Responses to coaching vary, from significant improvement to the situation in which the
physician is working “within bounds” but requires intermittent soft redirection. The truly
uncoachable physician should be managed in a tiered, appropriate response fashion with
each issue raising the level of intervention until they have exhausted the options available.
At that juncture, mandatory external courses and evaluations have an important role; if
the physician is successful, adding the assistance of an external physician coach can be
helpful to maintain behavior stability. In the event that the behaviors do not improve or
the physician returns to disruptive actions, the documentation should be, by that point,
adequate to pursue privilege termination and/or employment separation. Credentialing and
exercise of privileges within a facility is not a right but, rather, an opportunity granted for
professional practice that comes with responsibilities that include collegial behavior.

Q: HAVE YOU HAD TO DEAL WITH PHYSICIANS WHO ARE MEMBERS OF
A PHYSICIAN UNION?

A: Neither of us has dealt with physicians in a union. However, the expected behavior
requirements, and consequences for poor behavior, can be built into the union contract
in a similar manner to an employed physician’s contract. The union then must assume
their shared responsibility for intervention when needed.

Q: ARE THERE GUIDELINES TO DEAL WITH “PETTY COMPLAINTS?”

A: If a citizenship/professionalism committee is in place, the process of documenting
complaints and their evaluation provides a way of addressing repeated petty complaints.
That committee has the ability to refer those individuals to their appropriate managing
department (nursing, etc.) for counseling and discussions regarding expectations.
Because those individuals are separate from the medical staff, it is important to ensure
HR representation during those discussions.
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YOUR QUESTIONS ANSWERED

Q: CAN DOCUMENTED PHYSICIAN DISRUPTIVE BEHAVIOR BE SUBMITTED
TO THE NATIONAL PRACTITIONER DATABASE (NPDB)?

A: Individuals cannot submit a report to the NPDB, but there are legal requirements for
entities that must report (hospitals, medical malpractice payers, etc.). A physician who
has been suspended, lost or had restricted privileges, or resigned privileges while under
investigation at a facility, regardless of the cause (including disruptive behavior), must

be reported to the NPDB.

Q: SHOULD CITIZENSHIP/PROFESSIONALISM COMMITTEE MEMBERS
PARTICIPATE IN “COFFEE CUP CONVERSATIONS” OR JUST NEXT-LEVEL
INTERVENTION?

A: The citizenship/professionalism committee members are perfectly positioned to have
those initial conversations and then provide follow-up to the committee. The decision
on which committee member does so should involve careful thought on the part of the
committee chairperson to ensure as smooth an interaction as possible.

Q: IN YOUR OPINION, HOW RELATED ARE PROVIDER BURNOUT AND
BEHAVIOR ISSUES?

A: Burnout, and the responses to it, comes in a variety of forms. Unquestionably, some
providers respond to burnout and stress with inappropriate behaviors, and addressing both
issues is important. The practice of medicine is, by its nature, stressful, some specialties
more so than others. Physical, mental, and emotional fatigue can manifest in atypical and
disruptive behavior. Using local and state resources to evaluate for identifiable causes is
an important part of the overall process. For the “repeat offender” group, there are often
underlying personality and behavioral issues that exist regardless of the degree of stress
or burnout present.

Q: HOW ARE MEMBERS SELECTED FOR THE CITIZENSHIP COMMITTEE?

A: It is helpful to have a chairperson who has had other leadership roles in the organization,
and, in particular, peer review. A broad section of specialties is helpful as well, and, in
general, selecting individuals who are well regarded by their peers as being collegial, focused
on patient care, helpful, and responsive is an excellent step. This can provide introduction to
other committee work for younger physicians, but do not omit the more seasoned physicians
who have a longer perspective to offer. APP representation on the committee should also be
sought, ensuring a true peer-to-peer evaluation of the complaints that arise.
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Troublesome Physicians and Providers
YOUR QUESTIONS ANSWERED

Q: CAN YOU GIVE MORE INFORMATION ABOUT THE CITIZENSHIP COMMITTEE?

A: A citizenship committee is designed to take behavior complaints off the plate of the
CMO and place them with the physician’s or APP’s peers for evaluation. As a result, the
committee’s membership should reflect the makeup of the facility’s medical staff, with

the CMO present as a non-voting member. Medical staff service personnel should be
present to ensure documentation, access to bylaws and behavior expectations, historical
documentation about a particular individual, etc. Issues involving concerns about clinical
care should be referred to peer review. Actions available to the committee should be well
delineated in the facility’s bylaws. The chairperson is generally responsible for assigning a
committee member to evaluate a complaint, conduct interviews as needed, and speak with
the individual practitioner; this committee member then reports to the committee as to his
or her findings and recommendations. Early intervention and a focus on provider wellness are
key elements for success.

Q: WHEN IS IT MANDATORY TO REPORT TO THE NPDB?

A: A mandatory report to the NPDB is generated whenever a physician resigns their
privileges while under investigation, as well as when the physician’s privileges are revoked.
Optimally, a facility will not allow a physician to withdraw their privileges when found to have
unacceptable behavior or clinical care concerns.

Q: HOW DO YOU RECOMMEND UTILIZING FPPE TO MONITOR ADHERENCE
TO PERFORMANCE IMPROVEMENT PLANS RELATED TO BEHAVIOR?

A: The FPPE process is designed to be tailored to the individual physician’'s improvement
needs. Identifying individuals to monitor behavior activities in areas where the physician
has had issues (for example, OR manager, ED supervisor, ICU manager, etc.) with regular
reporting ensures a team approach and prevents the fatigue that results in “taking your eye
off the ball.” Depending upon the situation, an over-the-shoulder peer coach or monitor
can be extremely helpful. As always, the FPPE follow-up must be clearly and completely
documented. Remember that, as opposed to OPPE, a well-designed FPPE is active and
contemporaneous with clinical care as it’s being delivered, so active monitoring is a must.

Q: HOW ARE PHYSICIANS BEST DEALT WITH WHO ARE NOT SELF-AWARE
AND IN DENIAL ABOUT THEIR BEHAVIOR?

A: Not an uncommon scenario. This is a situation in which professional evaluation and
coaching become the best tools to utilize. Use of outside resources mentioned previously
can be very helpful. After the initial evaluation and counseling process takes place, an
appropriate proctor/mentor can be an “in the moment” guide to redirect a physician who
does not see the effects of their behavior.

§ Hardenbergh Group HARDENBERGHGROUP.COM


http://www.hardenberghgroup.com

Troublesome Physicians and Providers

YOUR QUESTIONS ANSWERED

A: Hospital staff members have the dual avenues of advancing those concerns through
their departments (e.g,, nursing) as well as taking them to HR. MEC members may be asked
to weight in if the CMO has not responded to behavior concerns in a timely way. Ultimately,
if deep and unaddressed concerns remain, a formal complaint to the State Medical Board is
another option.

Q: THIS IS JUST A COMMENT ABOUT RETALIATION: WHEN WE'VE SENT
FOLLOW-UP LETTERS TO PROVIDERS AFTER A CONVERSATION ABOUT
DISRUPTIVE BEHAVIOR, OUR LETTERS USUALLY SAY SOMETHING LIKE,
“THE MEDICAL STAFF PROFESSIONALISM PROCEDURE SPECIFIES THAT ANY
RETALIATORY ACTIONS ARE, THEMSELVES, UNPROFESSIONAL BEHAVIOR.
EVEN EFFORTS TO SIMPLY IDENTIFY THOSE INDIVIDUALS OR TO SPEAK
WITH THEM ABOUT THE REPORT MAY BE CONSIDERED RETALIATORY,

A: That’s a great idea and is absolutely perfectly worded!

Q: SHOULD AHPS BE TREATED THE SAME AS PHYSICIANS?

A: Absolutely; the same behaviors that are unacceptable for physicians are unacceptable
for anyone who has privileges to provide care in your facility. The mechanisms with which to
deal with those concerns vary depending upon privileging and employment status, but the
citizenship/professionalism committee can play a helpful role.

Q: IF THE DISRUPTIVE PHYSICIAN AND THE PERSON WHO WAS HARASSED/
HARMED ARE BOTH EMPLOYED, SHOULD HR AND THE MEDICAL STAFF

A: For issues that arise in a hospital facility, the medical staff process must take place

as it potentially affects privileging. The harassed employee should have his or her
concerns concurrently evaluated by HR as well as being potentially interviewed by the
CMO and citizenship committee. Ideally, the medical staff process works hand in glove
with HR to ensure that significant concerns regarding the physician are provided to HR for
further disposition.
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&3 A: State Medical Boards typically have a safe harbor rule for physicians who voluntarily seek
T ; out help from their PHP, such that as long as the PHP does not believe patient care is at
o< risk or a felony has been committed, a report to the Board (or hospital, professional society,
_E ; etc.) is not required. This protects confidentiality, dignity, and patient safety; the PHP would
i 0 be required to report more serious concerns or if the physician fails to follow through with
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A: This is a situation in which clear and accurate documentation is crucial to demonstrate
patterns of behavior and the facility’s responses. The physicians in medical staff leadership
tend to be reasonably sympathetic to this concern, as they are not interested in dealing
with problematic individuals who “get a pass,” and they can be helpful in bringing concerns
forward. In a larger system there may be avenues to ensure appropriate evaluation,
particularly through HR. Again, as a last resort, significant patient care issues that go
unaddressed by leadership can be reported to the State Medical Board, who may choose to
investigate the specific behavior as well as the leadership’s failure to take action. Most state
licensing requirements include a duty to report behaviors that affect patient safety.

Donald Lefkowits, MD, FACEP is the Executive Medical Director of MDReview, a Hardenbergh Company.
In his current role, he brings extensive experience in Peer Review, Fair Hearings, and the development
of physician leadership programs to assist our clients. Dr. Lefkowits is Board Certified in Emergency
Medicine and Internal Medicine and currently serves as President of the Colorado Medical Board.

Brock Bordelon, MD, FACS, is the Medical Director of MDReview, a Hardenbergh Company. In his
current role, he brings extensive surgical, clinical and leadership experience and served as chair
of one of the Colorado Medical Board inquiry panels.

Interested in viewing a recording of the webinar presented
by Dr. Lefkowits and Dr. Bordelon? ©

Need more ideas or help implementing a better process to identify,
support, and rehabilitate medical staff members who are struggling with
troublesome behavior? Our experts can assist. We have over 30 years of

experience helping our clients successfully navigate difficult situations.
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